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As an elected member of the Yonkers City Council, you have requested an ethics opinion on whether you have a conflict of interest with respect to debating and voting on legislation concerning the proposed minor league ballpark, which would be sited in downtown Yonkers in and around the area known as  Chicken Island. For the reasons set forth below, I find that there is no conflict of interest, but that you should fully disclose to your fellow City Council members your prior involvement with the ballpark project when you were a consultant for the YIDA.

Facts


You began serving your first term on the Yonkers City Council on January 1, 2004. Prior to your election, for a ten-year period from December 30, 1991 until your resignation on January 14, 2002,  you served in a non-paid position on the board of directors of the Yonkers Industrial Development Agency ("YIDA") first as a member and beginning in 1997 as the board's treasurer.

The YIDA is a public benefits corporation which is duly authorized and governed by New York State General Municipal Law §§ 850; 903. The purpose of the YIDA is to promote economic development within the City. The YIDA is empowered to provide financial assistance and certain tax exemptions to qualified applicants with development projects within the City. The YIDA Board of Directors is chaired by the Mayor of the City of Yonkers, who also appoints all board members. 

After your resignation from the board, on January 24, 2002, you entered into a consulting contract with the YIDA, which was in effect through February 2003. Under the terms of the contract  you were paid $84,000 annually.
 (A copy of your contract is attached.) 

The consulting work you performed for the YIDA, as set forth in your contract, included "Assist[ing] the Executive Director in securing funding and approvals for the development of a 6,000-seat Minor League Baseball stadium on the Waterfront." You have explained to me that the work you performed on this issue did not generate any specific written work product. The focus of your work on the stadium was on helping to promote its possible location on a parcel of land on Alexander Street, along the City's Hudson River waterfront. You stated that your efforts included negotiating with the County of Westchester to secure funds allegedly earmarked for development along the Yonkers waterfront; negotiating with the private owners of the Alexander Street property; and promoting to local community groups the idea of bringing minor league baseball to Yonkers. 

With respect to the ballpark, the focus of your work was on issues concerning the waterfront location, however, during the time you were working as a consultant for the YIDA,  the Agency decided that the Chicken Island site was the preferred location of the ballpark. You indicated that you had only minor involvement with the project once the Chicken Island site was selected. 


The ballpark project is currently still in the proposal stage. Before it can be built, the Yonkers City Council will have to grant required approvals including those involving the condemnation of certain privately owned parcels surrounding the Chicken Island site. During your 2003 campaign for Council, you publicly announced your support for the ballpark project. You have not, however, had any official involvement with the ballpark or any other YIDA matters since you terminated your consulting contract in February 2003.

One of the private properties that must be acquired by the City in order for the ballpark to be built as it is presently designed, is the C.H. Martin Department Store located on New Main Street. C.H. Martin, however, is opposed to the project and has retained legal counsel to contest the approval process. In letters dated August 19 and 20, 2004, sent to City Council President Richard Martinelli, C.H. Martin's attorney Debra Cohen has requested that you, as a City Council member, recuse yourself and not participate in any matters pertaining to the ballpark because of an alleged conflict of interest created by your prior work on the ballpark as a consultant to the YIDA. Specifically, Ms. Cohen has requested that you immediately disclose all YIDA consulting activities so that you can recuse yourself from deliberations on all projects that you worked on as a paid consultant for the YIDA. Her immediate concern is that you not participate in City Council deliberations regarding the recommendation of the Yonkers Landmark Preservation Board to designate the C.H. Martin building as a local landmark. According to Ms. Cohen, because of your previous work for the YIDA on the ballpark, your impartiality in evaluating the merits of the project is compromised and therefore you should recuse yourself. (Copies of the Cohen letters are attached hereto.)

Discussion


Ms. Cohen, the attorney for C.H. Martin, alleges that as a City Council member you are conflicted, or at least not impartial, which creates the appearance of a conflict, because of the consulting contract that you had with the YIDA before you were elected to the Council. As a result, she asserts that you should recuse yourself from any further involvement on the ballpark.


As a general rule, legislators should not have to recuse themselves from deliberating and voting on a matter before the legislative body unless there is an existing conflict of interest or the clear appearance of a conflict. When legislators must recuse themselves,  their constituents are deprived of a voice and, in essence, are disenfranchised from those matters on which their legislators did not participate. See, Peterson v. Corbin, 275 A.D. 2d 35 (2d Dept. 2000); Dupras v. County of Clinton, 213 A.D.2d 952 (3rd Dept. 1995). Recusal is only required when a direct conflict is found. See e.g.1997 Op Atty Gen (Inf) 22 (County legislator who also serves on a town planning board should recuse himself from voting on appointments to the regional planning board); 1986 Op Atty Gen (Inf) 101(legislator must recuse himself or herself from participating in matters affecting the compensation and terms and conditions of his or her spouse's employment.) 

There is a two-part analysis to determine whether you have an actual conflict of interest or if there is a disqualifying appearance of a conflict. First, it must be determined whether under applicable State and local ethics laws your previous consulting contract with the YIDA created a conflict of interest that extends to your present work on the City Council. Second, even if the contract does not establish an actual conflict under applicable ethics laws, is there "an appearance of impropriety" that would nonetheless require your recusal.

Applicable State and Local Ethics Law

State and local ethics laws regulate conflicts of interest between a public official's private financial interests and his or her public responsibilities. The laws focus on municipal contracts. An official is deemed to have a prohibited conflict of interest, if the official receives a direct or indirect monetary benefit from a contract that the official exercises, or can exercise, control over. See N.Y. Gen. Mun. Law § 801; Yonkers City Code § 7-5.


It is apparent that your past contract with the YIDA does not create a prohibited conflict of interest according to above-referenced ethics standards. You do not currently have a consulting contract with the YIDA, and other than your work on the City Council you are no longer involved in any YIDA matters. Therefore, the coming debate and vote of the City Council regarding the proposed ballpark will not involve any issue in which you have a disqualifying financial interest. Moreover, and directly on point,  G.M.L. § 802(1)(h) specifically establishes an exemption for pre-existing contracts. Under § 802(1)(h), an elected official who entered into a municipal contract prior to the time he or she was elected is deemed not to have a disqualifying conflict of interest.

As a result, under the applicable ethics laws, you do not have a prohibited interest in a contract that would preclude your participation in matters before the City Council involving the ballpark proposal.

The Alleged Appearance of a Conflict of Interest


That you do not have a present interest in a municipal contract related to the proposed ballpark, that violates either State or local ethics provisions, does not, however, end the inquiry. Ethics laws also require that elected officials avoid an appearance of impropriety to assure the public that elected officials are making decisions based on their best judgment of what is in the public interest, without any suggestion of self-interest. See, e.g. Matter of Tuxedo Conservation and Taxpayers Assn. v. Town Bd. of Town of Tuxedo. 69 AD2d 320 (2d Dept. 1979). Indeed, in her letters alleging claims of a possible conflict of interest, Ms. Cohen asserts that your consulting contract with the YIDA creates the appearance of a conflict, which also requires recusal.


The most recent case in which a New York appellate court considered the matter of an appearance of impropriety is Peterson v. Corbin, supra. In this case, the court found that there was no requirement for County of Nassau legislator Roger Corbin to recuse himself from voting on the appointment of members to the board of directors of the Nassau OTB, even though he was employed as a branch manager for New York City Off-Track Betting Corporation and was a member of a union which represented employees of the Nassau OTB. The court rejected the notion that there was an appearance of impropriety that required recusal, because the court found that there was no direct monetary or material benefit that would inure to Corbin if he were to vote on appointments to the Nassau OTB. The argument that Corbin might in the future gain a benefit because of his vote, was rejected as being completely speculative. Id. at 39.


As in the Peterson case, there is no evidence that you will receive a direct benefit from performing your City Council-related functions with respect to the ballpark proposal, and consequently there can be no appearance of impropriety from engaging in your duly authorized City Council duties. 
  Further, that you have already publicly announced your support for the ballpark does not create the appearance on impropriety. If that were the case, all legislators would be prohibited from voicing their positions on any matters that were likely to come before them. Ethics laws are not designed to limit the debate of elected officials unless there is an established conflict of interest. Peterson, supra.


Finally, although not specifically required by applicable ethics law, it is still recommended that you fully disclose to your colleagues on the City Council the nature and extent of your consultant work for the YIDA with respect to the proposed ballpark to further insulate yourself from allegations that you have a conflict of interest with respect to this issue. Even when an appearance of impropriety is not established as a matter of law, full disclosure of the facts and circumstances is an important component of meeting ethics standards.

�Prior to your election to the City Council, in addition to serving on the YIDA, you also held the following positions on local governmental boards and commissions: Commissioner - Yonkers Civil Service Commission; Treasurer - Ridge Hill Development Corporation; and Member - Westchester County Planning Board. Upon announcing your run for office in 2003, you resigned from all of these positions.


� Although not the direct subject of this opinion, I have reviewed whether your contract with the YIDA was consistent with applicable ethics laws. As a member of the YIDA Board of Directors you were subject to the ethics provisions set forth in Article 18 of the New York State General Municipal Law and the Yonkers Code of Ethics. Neither of these statutes placed limitations on the YIDA that prohibited it from awarding a consulting contract to you because of your prior service as a YIDA board member. Furthermore,  the YIDA followed its own internal contractual procedures when your contract was awarded.





� It should be noted that Yonkers is authorized by State law to create stricter ethics laws than those set forth in State law. Although the Yonkers Code of Ethics contains a post-employment restriction, that prohibits City officials from representing private interests before City agencies after leaving government (see Yonkers City Code § 7-16) the Code does not impose any pre-employment restrictions that would prohibit an elected official from participating in matters that they were professionally involved in before his or her elections.





� Ms. Cohen also calls on you to recuse yourself on any other YIDA matters on which you previously worked. For the reasons set forth in this memorandum, your recusal would not be required provided that you do not have a pecuniary interest in any of those other matters.
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